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MEMORIAL. 


RELATIVE TO THE 


++ 


OFFICE OF THE LORD CLERK-REGISTER, 


* 


AND THE 


PRESENT STATE or THE PUBLIC RECORDS 


OF SCOTLAND. | 


that country. 8 05 | 5 


1 


Ir i is now more chan a century un * N at ſuch 
a degree of perfection, that the regulations preſeribed by 


* 


the {pecial direction and charge of the Lord Clerk-Regiſter. 


„ 


but likewiſe mortgages, or money lent on the ſecurity of land or of tenements. 


HE Records. ot Scotland are with julice the boaſt of | 


law, if properly obſerved, would render the acquiſition, the - 
eſtabliſhment, and the tranſmiſſion, of heritable Property : * 5 
ſecure even to demoſtration. _ 5 „ | 


From a very remote period our records have been under 
„ „„ Tuts 


Vnder this term we underſtand not only land and every other 1 


e e 
W 
_— * 4 „ 


—_ «Ay 
18445 » 4 


Lord Clerk- 


Regiſter. 


Dignity of 
his office. 


EET: + [ 2 1 

Tas officer, as his title imports, appears to have been the 
ſuperintendant of all the public regiſters of Scotland; and 
his office, the general regiſter-honſe, to have been the repo- 
ſitory where all thoſe regiſters were ultimately lodged, and 
whither they were continually flowing from the inferior of- 
_ in which they were made up. 


| Taz VEE of Ne” OEM ſhow that the Lord Regiſter 
was an officer of ſtate, and had, in virtue of his office, a 
ſeat and vote in parliament. 


Ix the 1457, when ſeſſions were pc to fit thrice in 
the year at three different places, Edinburgh, Perth, and 
Aberdeen, the number of judges at each fitting is declared 
to be © of ilka eſtate thrie, and the Clerk of ye On” 


Trex Hale of his office is ſtrongly marked by an act of 


parliament, 25th February 1524; which ordains, Ye gret 


“ ſele, priue ſele, quarter ſele, and ſignet, to be delieuerit 
« in kepyng to ye Clerk of Regr, to remane w' hym vnto 
« ye tyme yai be delieuerit to fic perſonis to be uſit as fall 
« he tho* expedient be ye Quein's grace and Lordis of Coun- 
« fall to be choſin yrto:” and by another act, 218 act an. 
1594, intitled, For conſideratioun of articles to be propo- 


nit in parliament,” which has theſe words: Qhilkis ar- 


« ticles and ſupplicationes fall be delivered to the Clerke of 
« Regiſter, and be him preſented to the perſones of the e- 
« ſtaites, to be conſidered be them: to the effect that thinges 
« teaſonable and neceſſary may be formally made and pre- 
« ſented in ane buik to the Lordes of the Articles in the par- 
© Hament time, and all impertinent, frivolous, and i improper 
„matters, rejected, „Kc. | | 


AT 


| 2 I 


| Ar firſt the promulgation, and afterwards the printing, of 
the acts of parliament, were intruſted to the Clerk-Regiſter. 
This appears from act 89th of King James II. and particu- 
larly from act 127th of King James V. which © ordains the 
« Clerke of Regiſter to make an authentick extract and copy 
« of ye actis of parliament, ſo far as concerns ye common 
« weill, under his ſubſcriptioun-manual, to be imprented by 
« what prenter it fall pleiſe ye ſaid Clerke of Regiſter to 
« chuſe,”” &. and yat ye ſaid prenter to be choſen be ye 
„ ſaid Clerke of Regiſter, as ſaid is, to haue ye Kingis ſpe- 
„ cial licence.” The act 31 an. 1607 is to the ſame effect. 


No grant of this office appears on nl earlier than 12th 
March 153 1. But from that time downwards we find a con- 
tinued ſeries of commiſſions of the office of Clerk-Regiſter. 


Tnx firft, dated 12th March 1531, is granted to Mr James 
Foulis © faciendo et conſtitnendo ipfum Clericum Regiſtri ro- 
« tulorum et concilii ſupremi domint noftri regis.” 


Tx next is dated in 1542, and is likewiſe to a Mr James 
Foulis; but whether he be the ſame with the former is un- 


certain. The record is fo much torn that we ſee only theſe _ 


material words, Ye gift of ye offices of clerkſhip of regr 
ůÿ́MM;; <a dais of his lyve.” 


Ws find another commiſſion, 5th Feb. 1 548, to Mr Tho- 
mas Majoribanks of Ratho, © makand hym clerk of ye re- 


“ giſtre, rollis, and counſale.“ 


* this, there is a commiſſion, 25th June 15 54, to Mr 


James, 


Powers of the 
Lord Clerk- 
Regiſter by 


the terms of 


his commiſ-- 


ſion. 
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James Macgill, © makand him clerk of our Soueran Ladies 
* regre, ſeſſioun, privey-counſale, and chekker rollis.“ 


Tux next is a commiſſion, 22d Mar. 1565, to Sir James Bal- 
four of Pittendreich, of the office © of clerkſhip of regr, privy- 
* counſale, rollis, and ſeſſioun.“ With command in ye 
* ſamyn to Mr James M*Gill, and all uyeris keiparis of yair 
“% Maicſties' regre, rollis, and buikes, to delyver ye ſamyn, and 
“ keyis of ye regre houſe nn 7 ar, to ye faid Sir 


Fa James.” 


Tux we the a commiſſion, 4th Dec. 1 567, to Mr james | 
M*<Gill of Rankeillour Nether, © of new makand hym clerke of 
* his Heines' regre, ſeſſioun, privie - counſale, and chekker rol- 
« Iis 3 recalling the grant to Sir James Balfour, and ordain- 


ing * the regr buikes, rollis, and keyis of ye regr houſe,” 


and all other things concerning the ſaid office, to be delivered 
up to ye ſaid Mr James; and charging the Lords of Council 
and Seſſion, and © Lords Auditors of ye ä to receive 


the ſaid Mr James to his office. 


Arun this we 154 a ſucceſſion of eee viz. 
aoth October 1579, to Mr Alexander Hay; | 
19th September 1 594, to Mr John, afterwards Sir John, 
Skene; 
21ſt April 1612, to Sir Thomas Hamilton of Byres; 
Iith Mar. 1610, to Sir George Hay of Nether Liff; 
3a July 1622, to Mr John Hamilton of Magdalens; 
11th December 1632, to Sir John Hay of Landis; 
15th November 1641, to Mr Alexander Gibſon younger of 
Durie :—and, 


ech March 1649, to Sir Archibald Johnſton of Warriſton. 
TRE 


„ 


Tae next commiſſion is granted to Sir Archibald Primroſe 
of Cheſters, making him “ clericum noſtrorum rotulorum 
et regiſtrorum, ac clericum noſtri conſilii & ſeſſionis, ſcac- 
carii, commiſſionum, & parliamentorum.“ It is W 1th 


Jan. 1661. 


ALL the preceding commiſſions were granted for life, and 
gave power to appoint deputies. All that follow, excepting 
one, are granted during the King's pleaſure only. 


TEE firſt, dated 1ſt November 1677, is to Sir Thomas Mur- 
ray of Glendook, with the uſual power of naming deputies, 
* demptis duntaxat locis trium ordinariorum clericorum con- 
** cilii & ſeſſionis, quos nos hactenus ordinarimus in poſterum 
« Jocari per Dominos noſtre Seſſionis.“ 
Tunis is the firſt reſtriction of the power of appointing de- 
puties impoſed on any Lord Regiſter. 


AFTER this we find two commiſſions to Sir George MKen- 
zie of Tarbat : the firſt, dated 4th October 1681, by King 
Charles II.; the laſt, dated 26th February 1685, by King 
James VII.: both are during pleaſure, but confer the uſual 
power of appointing all deputies. They name Sir George 
<© noftrorum regiſtrorum & rotulorum, noſtrique concilii 
“&& ſeſlionis, necnon omnium commiſſionum, parliamen- 
* torum, & ordinum conventuum, Clericum.“ 


THz next commiſſion, dated 7th December 1689, is to Ro- 
bert Maſter of Burleigh, Sir Thomas Burnett of Leyes, John 
Lord Belhaven, Sir Duncan Campbell of Auchinbreck, and John 
Hay of Park, © Pro exercendo munere & officio noſtrorum 

B regi- 
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* regiſtrorum & rotulorum clerici, atque concilii & ſeſſionis, 
ſcaccarii, omniumque generalium conciliorum, parliamen- 


© tiorumque, & ordinum conventuum dicti noſtri regni, cle- 
* rict.” “ Reſervan. nobis ſolam poteſtatem nominandi & 
% conflituendi omnes in dicto regno clericos de dict officio pen- 
« dentes (clericis vicecomitatuum & juſticiariorum pacis 
* nullomodo incluſis tanquam ad aliud officium ſpectantibus.“) 


A $ER1Es of commiſſions Slow to the following jonds and 


| 2 3 e VIZ. 


zd March 1692, to George Viſcount Tarbat; 

20th January 1696, to Charles Earl of Salkirk; 

21ſt November 1702, to Sir James Murray of Philiphaugh; 

2d June 1704, to 2 nv Johnſton, 110 formerly e 
of ſtate; 

7th April 1705, to Sir James Murray of Philiphaugh ; 

16th July 1708, to David Earl of Glaſgow; 

4th October 1714, to Archibald Earl of Ilay, afterwards 

Duke of argyle; = : | 

6th July 1716, to James Duke of Montroſe aud, 

r3th December 1716, to Alexander Lord Polwart, after- 
wards Earl of Marchmont ; : 


At during the King's pleaſure, and in the ſame terms, 
viz. © Noſtrorum regiſtrorum & rotulorum, noſtri concilii, 
« ſeſſionis, & ſcaccarii, necnon omnium commiſſionum, par- 
« liamentorum, & ordinum conventuum clericum;“ and gi- 
ving all of them power to appoint deputies for all hs days of 


the lives of ſuch 1 


Ir may be obſerved, that in the commiſſion to the Earl of 
Glaſgow, who was the firſt Lord Regiſter after the Union, a 


ſalary of L.444 : 16 : 8 Sterling is inſerted : And the fame ſa- ; 


lary 


| 173 
lary is contained in all the ſubſequent commiſſions, excepting 
that to Mr Hume Campbell in 1750. 5 


Om the 25th January 1728, we find a new commiſſion to 
Lord Polwart, now become Earl of Marchmont, conceived 
in the ſame general terms with thoſe of the preceding claſs, 
but containing this eſſential reſervation, viz. © Reſervan. no- 
« his ſolam poteſtatem omnes clericos a prædicto munere & 
6 officio regiſtrorum & rotulorum clerici infra illam partem 
« dicti regni noſtri dependentes nominandi & conſtituendi.“ 
The ſame reſervation has been inſerted in all the poſterior 


commiſſions. 


AFTER this, we ſee a ſucceſſion of commiſſions to the fol- 
lowing lords and gentlemen, viz. 

3oth June 1733, to Charles Earl of Selkirk; 

15th March 1738, to William Henry Ms of 1 3 

12th February 1756, to Alexander Hume Campbell, Eſꝗ; 


and, | : 
5th September 1760, to the late Earl of Morton. 


ALL the commiſſions of this laſt claſs are likewiſe du- 
ring pleaſure, with the ſingle exception of that to Mr Hume 
Campbell, which is not only for lite, but contains a ſalary 
of L.1600 Sterling. They are all granted with the reſer- 


vation to the King of the power of appointing all the clerks 
dependent on the office. In other reſpects the terms of 


theſe laſt commiſſions are ſimilar to thoſe of the preceding 
Claſs. 


| Taxes are al the commiſſions of the office of Lord Clerk- 
Regiſter that J have found on record. From the firſt in fa- 
| your 
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Statutory 


powers of the 


Lord Regi- 
Ker. 


ts 1 
your of Mr Jame Foulis in 1537, to that in favour of Sir 
Archibald Primroſe in 1661 inclufive, they were granted for 
life; but from the commiſſion to Sir Thomas Murray in 
1677, to that in favour of the late Earl of Morton in 1760 
incluſive (that to Mr Hume Campbell only excepted), they 
were granted during the King's pleaſure only. 


AGAIN, it may be remarked, that excepting the commiſſion 
to Sir Alexander Murray in 1677, and that to the maſter of 
Burleigh and his colleagues in 1689, all the commiſſions prior 
to the Earl of Marchmont's in 1728, confer the power of 
naming all clerks dependent on the office, and that for the 
endurance of the lives of the reſpective grantees, even when 
the Lord Regiſters themſelves held their commiſſions during 
pleaſure only :—But from the 1728 down to this day, the 
King has reſerved to himſelf the power of appointing the 
clerks dependent on the Lord Regiſter's office. His Lord- 
ſhip's deputies, however, for keeping the records in the gene- 
ral regiſter-houſe, have never been underſtood to fall under 
this reſervation. 


Bes1Des the powers ſpecially conferred on the Lord Clerk- 
Regiſter by the tenor of his commiſſion, other powers were 
ſuperadded by different acts of parliament. 
PE. i 

As introductory to this branch, it may be obſerved, that 
all the records of Scotland are eſtabliſhed either by uſageor 


by ſtatute. 


UxpEx the former claſs we muſt reckon the records of 


parliament—of the great and privy ſeals—of the privy 
council 


a, Lo 7] 
councils—and of every court of law, as well ſupreme as ſu- 


bordinate. 


To the latter diviſion belong, 

1//, THE records of the ſheriffs and ſtewards courts, 
thoſe of their judicial proceedings excepted. Of theſe 
mention is made in various acts of parliament.—A# 89, 
an. 1503; att 79, an. 1540; act 46, an. 1555; act 119, 
an. 1581; act 64, an. 1587 ; act 71, an. 1587; act 124, 

an. 15923 att 268 and 269, an. 1597; att 275, an. 1597 ; 
act 13 and 21, an. 1600. 

2do, ThE records of hornings, 1 and interdic- 
tions, of which mention is made in moſt of the acts 
juſt quoted. 

3710, Notaries e e 45, an. 1507 and act 22, 


ans 1617, 
410, The record of ſignatures Act 133, an. 1592. 


510, The record of ſeiſins Act 16, an. 1617; and act zd of 
16th November 1669. 

6:0, Abbreviates of appriſings and adden Sr, 
an. 1661; and act 19, an. 1672. 

7mo, The regiſter of tailzies Act 22, an. 1685. 

8v0, The record of interruptions Act 19, an. 1696-3 and, 

gno, The record of probative writs—A 4, an. 1698. 

Of theſe ſtatutory records, that of probative writs alone 

1s not ſpecially mentioned as coming under the cognizance of 

the Lord Clerk Regiſter. It is clear, however, that ſuch pro- 

bative writs as enter the regiſters of the court of ſeſſion, 

which are by far the largeſt Proportion of them, fall of courſe 

under his Lordſhip's province. | 


; 


0 Tur 


e 


B 8 


1 Tux abreviates of adjudications, the tailzies, and interrup- 
i | tions, are ſpoken of in the acts introducing them, as falling 
# under the department of the Lord Clerk-Regiſter. Of the 
A | reſt of thoſe ſtatutory records, the books are appointed to Mm 
be marked by the Lord Clerk-Regiſter; eſpecially the record- M 
books of hornings, inhibitions, and all other regiſtrations in = 
the books of the ſheriff clerks, and all the record-books of 9 
ſeiſins. | | b: 


r — 
nenn 9 5 


n ee 
n * A don Sw Lanai ar "ed 


1 - Marking de- As this operation of marking is peculiarly eſſential to the re- 2 
= | {cribed. Bo os | Ws | b- 
gular tranimiſſion, as well as to the authenticity of the record- 9 
books on which it is performed, I judge it proper to deſcribe 9 
it fully in this place, eſpecially as it will tend till further ID. 6 
elucidate the powers of the Lord Clerk-Regiſter. 


IT is performed on the books before they are by the Lord M 
Regiſter's deputies delivered out to the clerks of the different 'Y 
branches of the records. Each book conſiſts of 1060 folio E 
pages of writing-paper of the ordinary ſize, well bound in 4 
calf; and it is marked thus: ä 3 7 


Oxx docquet is written on the firſt page, mentioning the 
number of leaves contained in the book, and giving general 
directions about the manner of ingroſſing the deeds. to be 
recorded in it: Another ſhort docquet is written on the laſt 
page, ſpecifying fimply the number of leaves of which the 
book conſiſts. Each of theſe ane is ſubſcribed by the 
Lord Regiſter' s man of buſineſs. 


BESsID Es this, every leaf is numbered, and every tenth leaf is 
ſuperſcribed, by one of the Lord * s deputies for keeping 
f the 


, | - [ | 11 ] 
the records; and all the other leaves are marked by the ſame 
deputy with the initial letters of his name. 


Tux exact price of the paper and binding is charged 
againſt the clerk who takes it out. Beſides which, a fee of 
L.3:6:8 Serling for the Lord Regiſter, and another of 
L. 2 : 7s. Serling for the deputy-keeper of the records, who 
marks the book, are exacted. This amounts in whole to a 
charge of one penny and one farthing on each page of the 
book, excluſive of the price of the paper and binding. 


IT is obvious that this operation beſtows no ſmall degree 
of authenticity on the record, as it furniſhes an unſurmount- 
able bar to cancellation and to interpolation: for a ſingle leaf 


can neither be abſtracted nor added, WIS, a certainty of 


detection. 


IT has another effect, too, of ſingular advantage to the 


public: it forces a regular tranſmiſſion to the general regiſter- 


houſe of thoſe records which undergo this operation ; for a 


new book is never iſſued till the preceding book is delivered 


in. Were this otherwiſe, hardly any books of that branch of 


the records would ever come into the general regiſter-houſe: 
they would remain in the country; and, on a change of 


clerks, would in many inſtances be ads. and "pEhaps 
deſtroyed. 


_ Tris formality ſeems to have been performed at firſt on the 
books delivered to notaries for inſertion of all deeds execu- 


ted by their intervention, called their protocols. And as nota- 


ries originally were churchmen, and derived their authority 
from 


Effects of this 
operation, 


„ 


from the Pope and the Emperor, the credit of this ſhrewd in- 
vention is probably due to the church. 


Ir ſhould ſeem, that as ſoon as the appointment of notaries 
within his own dominions was aſſumed by our King James III. 
by act zo, an. 1469, the Lord Clerk-Regiſter was, by virtue of 
his office, without the ſanction of any ſtatute, underſtood to 
have the power of marking and delivering out protocol-books 
to all notaries within Scotland : and, in addition to his other 
privileges, he acquired that of clerk ro the admiſſion of nota- 
ries ; which office he exerciſed either by himſelf or by a depu- 
ty, till the power of appointing the deputies dependent on his 
department was refigned to the crown by the Earl of, March- 
mont in TR 


Tux regulation of marking having been found very uſeful 
in the records of notaries, was next extended to the record 
of ſignatures by act 133, an. 1592; and afterwards to thoſe of 
the ſheriff clerks by act 275, an. 1597, intitled, The ſchireffe 
t clerkes ſuld bring their buikes to the chekker : they ſuld be 
% marked.” The act is thus expreſſed : © Our Soveraine Lord 
« and eſtatis of this preſent parliament, finding that the ſecu- 
«rity of all buyeing and ſelling of landes, and of all eſcheittes, 
% depends upon the regiſtration of the inhibitiones, interdic- 
„ tiones, and horneings, reſpectivè, the credite whairof al- 
« lanerly perteines to the ſchireffe clerkes, quha hes bene 
* oftimes improven befoir ye Seſſioun; thairfor ſtatutis and 
% ordainis; that thair buikes be marked be the Clerke of Re- 
giſter in ſik forme and maner as uther notaris buikes; and 
« that the authentick copies be reported zeirly, to remaine 
in ye Kingis regiſter ; quhairanent thai ſall be anſuerable 
„ zeirly in the checker, under ye pane of wairding of thair 

*f perſonas, 


bY, [13-1 
* perſonis, or horneing, as fall pleiſe ye lordes auditouris of 
Ws ye checker.“ | 


Tux 21ſt act of the parliament 1600, intitled, © Regiſters 
«© of ye ſchireffe clerkes to be marked by ye Clerke of Regi- 
« fter and his deputes, and thair extracts to be marked by 
« themſelves,” bears, That all and quhatſumevir ſchireffe 
« clerkes, in all tymes herafter, ſhall preſent thair regiſters to 
ye Clerk of Regiſter, to be marked by hym and his deputes, 
© and quhatſumevir regiſtratioun to be ſubſcryyed herafter 
% by them upon quhatſumevir letters, together with what- 
« ſumevir extracts fall be gevin furth thairof to onie perſoun, 
« fall conteine in all tyme cumming the leafe quhairin ye 
« ſamyne is regiſtrat: and this ordour to beginne from ye 
« firſt day of March next; within ye quhilk thay and everie 
« ane of thame fall preſent thair ſaidis regiſters to be ſae 
% marked ; and that nane of thame ſubferyve thair regiſtra- 
t ioun upon onie letter, or give furth onie extract fubſeryved 
« with thair hand, after the foirſaid day, unſpecifyeing the 
“ leafe quhairin ye ſamyne is conteined within thair buike, 
© marked as ſaid is, under ye pane of roo markis toties quotics; 
„but prejudice alwyſe of ye horneings quhilkes ye ſaidis 
© clerkes ommiſſioun or _— in this behalfe fall e 
* mak er 


c W when the moſt uſeful of all our records, that of 
ſeiſines, was inſtituted in the year 1617, the operation of 
marking was extended to it, as ſhall be ſhown by and by. | 


Tax happy effect of marking, in forcing a regular tranſmiſ- 
fon of the books of record, feems not to have been at firſt 
foreſeen, Originally it was evidently intended only as a pre- 
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ventative of frandulent cancellation and interpolation. The 
legiſlature, however, early perceived the neceflity of a tranſ- 
miſſion to the general regiſter-houſe of the protocols of no- 
taries, and the records of the ſheriff courts, which were then 
the only records of a civil nature that did not fall immediate- 
ly and daily under the Lord Regiſter's perſonal inſpection. 
Upon this meaſure not only their preſervation depended, but 
likewiſe their regular and proper formation ; for by being 
ſubjected to the frequent review of that reſpectable officer and 
his deputies, neglects and abuſes might be diſcovered and 
checked « on their firſt introduction. | 

Repeated acts of parliament therefore were paſſed, enjoin- 
ing an annual production 1 in Exchequer of thoſe records, that 
the ſame might remain in the regiſter. — Act 89, an. 1503; att 79, 
an. 1540; act 46, an. 1555; acts 45, 64, and 71, an. 15873 
act 124, an. 1592 ;—and alſo the acts 275, an. 1597, and 2r, 
an. i600, already quoted _EANTIPE to marking; and, laſtly, the 
act 22, an. 1617. 


Wren the regiſter of ſeiſines was inſtituted by the a# 16. 
an. 1617, the ſame principle was anxiouſly adhered to: And 
this act, the moſt important of all the acts reſpecting the re- 


cords of Scotland, exhibits an additional and a ſtriking proof 


of the high truſt repoſed in the Lord Clerk-Regiſter by the 
legiſlature z which on all occaſions, but more eſpecially on 
this, appears to have deemed his ſuperintendence abſolutely. 
indiſpenſable in every matter connected with the records. 


Tux words of the act on this point are fo ſtrong and expli- 
cit, that I cannot avoid tranſcribing them. © And to the 
« effect the ſaid Wa may profently, ard i in all time co- 
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ming, be the more faithfully keeped, therefore our ſaid 
Soveraigne Lord, with advice and conſent foreſaid, ſtatutes 


and ordeins the ſame regiſters, and regiſtrations foreſaids, 


to be inſert therein, to appertain and belong to the pre- 


ſent Clerk of Regiſter, and his deputes to be appointed by 
him to that effect; and decerns and ordeines the ſame re- 
giſters to be annexed and incorporate with the ſaid office; 
and that the Clerk of Regiſter, preſent and to come, have 
the ſaid office as ane proper part and pertinent of the Clerk 
of Regiſter his office, make and conſtitute particular depu- 
ties, ane or moe, for all the days of their lifetimes, or other- 
ways as he ſhall think expedient,“ &c.—* And the ſaids 
regiſters to be filled up by the ſaids deputes, to be marked 
by the Clerk of Regiſter and his deputes to be appointed 


by him to that effect, with ane note of the particular num- 


ber of the leaves that the ſame ſhall contain; and the ſaids 
regiſters, after the filling up of the ſame, to be reported to 
the ſaid Clerk of Regiſter, to remain with him and his de- 
putes, and be patent to all our Soveraigne Lord's liedges, and 
extracts thereof to be given by him, and his deputes to be 
appointed by him, during all the days of their lifetime, or 
otherwiſe as he ſhall think expedient to that effect, to all 
ſhall have adoe with the ſame, which ſhall make as great faith 
as the principals, except in caſe of improbation. And the 
ſaids regiſters, for the greater eaſe of the liedges, to be eſta- 
bliſhed in the particular places following: Then the parti- 


cular places are named; and, among the reſt, * ane in the burgh 


« 
ec 
ac 
« 


fs 


of Edinburgh, for the whole lands lyand within the boundes 
of the ſheriffdoms of Edinburgh principal,. conſtabulary of 
Haddington, Linlithgow, and Bathgate.” The act proceeds: 
Or in any other place or places more convenient, as the 
Clerk of Regiſter ſhall think moſt expedient, due intima- 
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é tion being made to the liedges of the ſame and the ſaids 


© eyidents to be regiſtrate in the particular books appointed 


« for the lands within the bounds of ilk ſheriffdom, ſtewardrie, 
“and bailliary, as ſaid is; or, in the option of the party, in the 


© books of regiſter or ſeſſion keeped by the ſaid Clerk-Regi- 


« ſter himſelf, or his deputes to be appointed by him during 
&*& all the days of their lifetime, or otherways as he ſhall age 
2 expedient to that effect, in Edinburgh.“ 


Tux ſtatutes 1 quoted are 8 to particular 


branches of the records. I proceed now to ſtate ſome of a 
more general tendency. | 


Bx the unhappy diſſenſions during the turbulent reign of 
King Charles I. Scotland had been deeply convulſed. Legal 
government having been in a great meaſure ſubverted, an al- 
moſt univerſal anarchy had for ſome time prevailed. In this 
general diforder, even our records appear to have ſuffered. 

In aggravation of the derangement that then befel them, the 
Protector, imitating the policy of Edward I. cauſed ſuch of 


them as he could get hold of to be tranſported to London. 


BuT when his government had acquired ſtability, and ju- 


tice came to be adminiſtered to the people of Scotland, it was 
found impoſſible to conduct judicial proceedings properly 


without the aſſiſtance of the records. The ipropriety, there- 


fore, and the neceſſity, of returning ſuch of them at leaft as 


regarded the private intereſts of the people, was confidered 


in parliament ; and it appears from the journals of the houſe 


of commons (Friday, gth of September 1653), that the ſelec- 
tion of the records to be returned was referred to the council 


of flate. The buſineſs, however, ſeems not to have been ſeri- 
| | _oully 
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ouſly taken up by the council till the year 1657. But in that 
vear, after a good deal of procedure, the matter was defini- 
tively adjuſted by a minute of council of 18th September ; at 


| which council the Protector aſſiſted in perſon. 


WHETHER any tranſmiſſion took place in conſequence of 
this reſolution of the council of ſtate is uncertain. For my 
own part, I incline to think that none of the records were 


ſent down to Scotland during the Protectorate : But it ap- 


pears to have been one of the firſt objects that attracted the 
attention of government after the Reſtoration, 


We ſee, by an unprinted act of the Scots parliament, 11th 
of January 1661, that the records carried off by Cromwell 
had been packed up in hogſheads and put on board of a king's 
frigate called the Eagle, Major Fletcher commander, under 
the charge of a Mr John Young, in order to be conveyed 


back to Scotland. But a violent tempeſt having come on, the 


crew of the frigate, to ſave her from foundering, removed 
eighty-five of thoſe hogſheads out of the frigate into another 
ſhip, which afterwards went to the bottom with her whole car- 
go, and thoſe eighty-five hogſheads amongſt the reſt, the ſailors 
and paſſengers having with difficulty eſcaped in their boat. 


In the ſecond ſeſſion of King Charles I's. firſt parliament, 
viz, on the 12th of Auguſt 1662, the following act was paſs- 
ed: © The eſtates of parliament, conſidering how uſeful it 
Ver for the eaſe of the ſubjects that the public regiſters, wher- 


in they may be concerned, viz. the regiſters of the ſeſſions 


and the warrands therof, the regiſters of horneings, ſaſeings, 


* nottars-protoqualls, and other regiſters of that kind, con- 


* cerning the private intereſt and ſecurities of the ſubjects, 
E + © bee 
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bee kept in ſome convenient place near the ſeat of juſtice, 
« where ſpeedie and eaſie acceſſe may be had to them, have 
„ therfor thought fit that the rowmes below the inner ſeſ- 
% ſioun houſe will be moſt comodious for that purpoſe ; and 
* therfor recommends to the proveſt and bailies of Edinbr, 
to cauſe prepare and order theſe two rowmes, with ne- 
« cefſar accomodatiouns for the keeping of theſe regiſters 
* and the warrands therof, lykas the King's Majeſtie, with 
« advice and confent of his eſtates of parliament, doth here- 
* by ordeane Sir Archibald Primroſe Clerk of Regiſter, to cauſe 
“ convey all the regiſters of the ſeſſioun and warrands there- 
« of, all the regiſters of hornings, ſeaſeings, nottars-proto- 
qu alls, and all other regi/ters concerning the ſecurities and inte- 
« refts of the ſubjects which are yet extant, and are in his. keeping, 
&* or can be bade by him wherever they be at preſent, to be keeped 
in theſe two laigh rowmes under the inner ſeſſion-houſe; 
% and that none of the regiſters be hereafter keeped in the 
« caſtle, ſave onelie the regiſters of parliament, great ſeal, 
« and ſuch public warrands as may concerne his Majeſtie in 
©< the intereſt of his crown, or the publick government of the 
“ kingdome; for which rheſe ſhalt bee to the Clerk-Regiſter, 
% and all others haveing intereſt, their ſufficient warrand.”” 


Tris ſtatute is moſt pointedly explanatory of the Lord Re- 
giſter's powers as to the Keeping of the records. It points 
Him out as the proper cuftodiar of every regiffer concerning the 
intereft and ſecurities of the fubjes; which it authoriſes him to 
call for wherever or in whoſe hands ſoever they then were. 
Words more plain and explicit could not poſſibly be deviſed. 


Hens we are obliged to interrupt for a moment our deduc- 
tion of the ſtatutes, in order to ſtate how the various re- 
DET cords 
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cords were brought into the Lord Regiſter's general repoſitory. 
This is abſolutely requiſite for the fake of connection. | 


IT has been already ſhown, that ſuch of the records as un- 
derwent the operation of marking, were by that ſalutary re- 
gulation regularly drawn into the general regiſter-houſe. 
With reſpect to the other records, ſomething elſe was neceſ- 
ſary: For though, as has been already obſerved, thoſe were 

underſtood to fall under the immediate perſonal inſpection of 
the Lord Regiſter, yet the attention of that officer was ſo 
much engaged by the parliamentary duties of his office, by 
his attendance on the privy council, and by various other un- 
avoidable avocations, that he was obliged to delegate the ma- 
nagement of moſt of his other official buſineſs to deputies. As 
thoſe deputies generally purchaſed. their commiſſions, they 
would naturally with, and think themſelves in ſome meaſure - 
intitled, to make the moſt of their charge. Hence, with a 
view to the perquiſites, however ſmall, reſulting from the 
cuſtody of their reſpective records, they were induced to de- 
tain them as long as poſlible... | 


Ir appears accordingly, that the Lord Regiſter was obliged 
to employ the inter poſition of the Court of Seſſion to force 
his deputies to make a periodical tranſmiſſion of their re- 
cords. 5 5 73 | 


Wirz this view, Sir George MKenzie of Tarbat, then 
Lord Clerk-Regiſter, in March 1683, preſented to the Court 
of Seſſion a ſupplication © againſt the whole havers of the 
public records and regiſters within the kingdom of Scot- - 
* land ;“ ſetting forth, that by virtue of his office © he had 
good and undoubted right, title, and intereſt, to call for, 

| take, 


e take, or inſpect and cognoſce, the haill public books and 
'« regiſters of his Majeſty's chancellary and privie ſeal, bill- 
% chamber, general regiſter of ſeaſeings, hornings, and inhibi- 
tions, keeped at Edinburgh, and particular regiſters of ſea- 
e ſeings, hornings, and inhibitions, of the haill ſheriffdomes 
« within this kingdom, and all other public rolls and regiſters 
thereof, that it may be known whether the ſamen books 
% and regiſters be duely, orderly, and timeouſly, record- 
* ed and fill'd up, and to the effect they might be kept 
* be him and his ſucceſſors in public cuſtodie, to be forth- 
* coming to all his Majeſtie's lieges and ſubjects; neverthe- 
«leſs the havers and keepers of the ſaids books and regiſters 
preceding the year 1680, wrongouſly refuſed, poſtponed, 
* and deferr'd, to exhibite and deliver in the ſamen to him, 
to the effect above written, to the great detriment and 
% prejudice of his Majeſtie's lieges;“ the petitioner there- 
fore requeſts letters of horning againſt the havers of all the 
regiſters above mentioned, and of all other public rolls and 
regiſters of the kingdom, to force delivery of the ſame. On 
the zoth of March 1683 the Lords gave a deliverance (that 
is a ſentence or judgment) granting warrant, according to the 
deſire of the petition, for letters of horning, at the inflance of 
the Regiſter and his fucceſſors in office, againſt all havers of the re- 
giſters, to be deliver'd to him and his ſucceſſors themſelves, 
“ or their ſervants appointed be them, for recovery of the 
% fame ; providing always, that there be five years regiſters 
left in the ſeveral offices, in the cuſtody of the ſeveral 
« clerks and keepers of the ſaid offices, for the uſe of the 
« leges/Jthat they may not be put to the trouble to come to 
„ the general record for extracts of the recent regiſtrations ; 


4 and that the ſaid letters“ (of horning) © proceed againſt 
| « all 


[ 2t | 


« all and ande havers of the ſaid regiſters, upon one ſingle 
6 cheat of fifteen days.” | | 


A 


AT firſt ncht it appears unacountable how there ſhould 
be here any mention of ſeiſins, the books of which were 
all marked: but the matter becomes perfectly intelligible, 
when we know that at this time Sir John Foulis held two 
commiſſions under Sir George M'kenzie; the one, appointing 
him keeper of the general regiſter of ſeiſins, and of the par- 
ticular regiſter for Edinburgh; the other, appointing him 
deputy to Sir George and his ſucceſſors for marking and for 
keeping all the books of the particular regiſter of ſeiſins; and 
both commiſſions were for life. 


_ Tais point, however, ſeems to have been deemed of too 
great conſeqence to be allowed to remain on the footing of a 
judicial interference. Legiſlature, judging it worthy their 
own interpoſition, placed it on a permanent ftatutory 
foundation by the a& 33, an. 1685, expreſſed in the follow- 
ing words: „Our Soveraign Lord and eſtates of parliament, - 
«© conſidering of how great importance it is to the hedges, 
4 that the records and regiſters be ſecurely keeped, do there- 
fore ordain, that all clerks within the kingdom, who keep 
** ſuch regiſters as are or have been in uſe to be delivered in to 
« the Lord Clerk-Regiſter, to be preſerved in his Majeſty's general 
* regi/ter-houſe, ſhall give in all their regiſters and books pre- 
ceding the 1ſt of Auguſt 1675, before the 1ſt of November 
* 1685, to be keeped by the clerk of regiſter; and that here- 
* after they ſhall keep only ten years records in their own 
** bands for the uſe of the liedges; with certification, that 
** thoſe who failzies ſhall incurr ſuch pains and penalties as 
the Lords of Seſſion ſhall nn, fitt: And it is hereby de- 
E «+ clared, 
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clared, that no private grant made by any clert-regifter ſhall er- 


« cuſe them from obedience to this act, which tends fo much to the 
« ſecurity of the people and preſervation of the records.” 


Tux laſt clauſe of this act was evidently levelled at the 
powers conferred on Sir John Foulis by Sir George M'Ken- 
zie's commiſſion, of keeping the books of all the particular 
regiſters of ſeiſins, as well as of marking them; Which was 
with much propriety conſidered as inconſiſtent with the ſafe- 
ty of thoſe precious books. It is probable, too, that fimilar 
powers had in the ſame manner been given to other deputies ; 


and for that reaſon the terms of the a& were made general, 


Tas act, from the time of its being paſt down to this 


day, has always been followed as the rule for tratiſmitting the 


records. 


Ile is indeed true, that in the very next ſeffion of parlia- 
ment, viz, on 15th of June 1686, another act was made ex- 
preſsly repealing the act juſt quoted. But as this act 1686 ap- 
pears to have been abandoned from the inſtant of its enact- 
ment, and befides would have been long ago effectually abro- 
gated by diſuſe, even if it had been for ſome time in obfer- 


yance, it may perhaps be thought d to take * 


noice of i it here. 

11 is conceived in "the Aw terms, viz. Our So- 
% yeraigne Lord, conſidering how much it does import the 
* Food and intereſt of his ſubjects that there be regiſters 
© kept in the particular ſhires of this kingdome, as is ga- 
* bliſhed by law and cuſtome, to the effect his Majeſtie's ſub- 
155 S may have frie acceſs thereto for — of their 
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ee writes and diligences, and for extracts of tlie ſame, with- 
«© oht being put to the trouble and expence of repairing to 
"y Edinburgh for ſearching the general regiſters; therefore 
« his Majeſty, with adviſe and conſent of his eftates of par- 
4 liandetit; caſſes, aunuls, and reſcinds the 33d act of the firſt 
ſeſſion of this current parliament; entitled, Act for ſecuring 
of the records; and declares the ſame to be null and void 


* in all tyme comeing.“ 
_ Svcr' is the tenor of this ſtrange at; than which, I will 
venture to aſſert, one more indigefted, more impolitic, and 
more abſurd, does not occur in the whole ſtatute law of Scot- 
land. : 


InDEGISTED: becauſe it ſeems to ſuppoſt, that by the bare 
repeal of the act 1684 it would: annul the general regiſters at 
Edinburgh, and re-eſtabliſh fegiſtérs in the different counties 
according to former Inw and cuſtom : a palpable miſtake; the re- 
verſe being imeonteſtibly demonftrated by the whole preceding 
deduction. Nay, by a repeal of the act 1685, the country re- 
giſters would have been ſubjeRed to x quicker tranſmiſſion; 
namely, to a quinquenniat inſtead of x decennial one. 


ImPoritIc: becauſe; had its effect been as broad as its in- 
tention it would have ſubverted at once the whole ſyſtem of 
our records, fo wiſely contrived and fo anxiouſly guarded by 
our anceſtors; and the office of the Eord Regiſter,” in ſo far 
as it refpeted the controul and cuſtody of any records ſubſe- 
quent to that period, would have been annihilated. Beſides, 
it would not only have deſtroyed the generat regifters at Edin- 
burgh, but would have eventually proved the fun likewiſe of 
the very records it meant to eftablitte; ; for the Keepers of the 

| country 


Proceedings 
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country regiſters, finding themſelves freed from all inſpection 
and controul, would quietly have pocketed their fees, with- 
out giving themſelves any trouble about writing out their re- 
cords. In ſupport of this aſſertion, I appeal to the preſent 


' Nate of all the country records in Scotland that are not tranſ- 


miſſible to the general regiſter-houſe. 


Tux inexpediency, indeed, and the abſurdity, of this act 
ſeem to have been inſtantly perceived ; for, though of the 
moſt public nature, it was never ſo much as printed : and 
from the period of its enactment to this hour, no regard was 
SSCs $25 44 4 cm | 


Havinc thus ſtated all the acts of parliament relative to 
the powers of the Lord Regiſter over our records, I come now 
to ſpeak of the proceedings of the Court of Seſſion on the 
ſame point. But here my ſubject is confined within very nar- 


row limits: for, excepting the ſuit between the Lord Regiſter's 


deputies for keeping the records, and the clerks in chancery, 
about the cuſtody of the records of the great ſeal, decided in 
December 1773 in favour of the former, the proceedings of 
the Court of Seſſion reſpecting this matter ſeem to have been 
merely formal; by ifluing from time to time ſummary war- 
rants, like that noticed before in 1683, on applications by 
the Lords Regiſters, againſt ſuch clerks as were dilatory in de- 
livering their records in to the general regiſter-houſe. In doing 
this, the Court invariably made the act 1685 the rule of their 
proceedings. Agreeably to the ſame principle, their judgment 
in the queſtion with the officers of chancery was thus expreſ- 
ſed : © Found and declared, and find and declare, That the 


records of the great ſeal in chancery ought to be in the cu- 


« ftody of the Lord Clerk-Regiſter; and therefore that the 
| | ſaid 
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ſaid defenders (the clerks of chancery), and their ſucceſſors 


in office, are bound to deliver over to the ſaid purſuers (the 
keepers of the records), and their ſucceſſors in office, the 
whole records of the great ſeal now in chancery, to be kept 
by the Lord Regiſter, retaining only ten years records for 
the uſe of the lieges, in terms of the act of parliament 1685 
and that hereafter they ſhall only keep ten e, records 
in their hands TE the nw of the Heges. ' | 


Pa the orb deduction, the magnitude of the pow- 


ers of the Lord Clerk-Regiſter, the importance and the dig- 


nity of his office, and the great extent of his patronage, are 


ſufficiently obvious. 


AT the ſame time that he poſſeſſed, by virtue of his office, 


a ſeat and vote in parliament, and arranged and digeſted the 
parliamentary proceedings, he likewiſe ated there 1 in EIU 


of preſiding clerk. He was beſides, 


Prefiding clerk of the Court of Seſſion 3 ; and of the | 
Court of exchequer ; 
Of privy council ; and, 


Of every commiſſion iſſued under the authority of the 


crown, or of parliament ; and of the commiſſion of teinds 
among the reſt : Of the records of all which courts he 
neceſſarily had the immediate charge and keeping. 


The authentication of the records of the ſheriff and e wand 


Summary of 
the Lord Re- 
giſter's pow- 
ers. 


He was keeper of the general regiſter of ſeiſins; which, 7, 
' gether with all the particular regiſters of ſeiſins, were 
incorporated with his office. | 


courts by the operation of marking, and the cuſtody of 


them conſequent on that operation, were committed to 
him. { 


— en 


1 1 26 J 

5 [ In ſhort, he was, in the words of the act 1662, the inſpector 
1 and the ultimate czſfodiar of all regiſters e the 
1 | fecarities and 20h i of the * 


AGAIN, he appears to have had the appointment of all his 
immediate deputies in thoſe various departments; -parti- 
cularly, _ | 

Of the fix principal clerks of ſeſſion ; 

Of the two principal clerks to the bills; 

bill Of the clerks to the commiſſion of teinds ; 

11 Of the keeper of the minute- book of the Court of Seflion 3 

= Of the keeper of the general regiſter of hornings 3 ; . 

Of the clerk to the admiſſion of notaries; 

Of the keeper of the general regiſter of ſeiſins and, 

Of no fewer than twenty keepers of the particular regiſters 
of ſeiſins. | 


rn 
lA. + 


Ir is probable that he had likewiſe the nomination of va- 
rious deputies in the court of exchequer, in the privy-coun- 
cil, and in other dependencies on his office; who from the al- 
teration of the court of exchequer, the abolition of the privy- 
council, and other changes, cannot now be diſtinaly traced. 


State of the LET us now for a moment turn our eyes to the records ſtill 

„ | . | 

general regi- Exiſting in the general regiſter-houſe, that we may diſcover 

Ker houſe. whether the books and papers anciently lodged there corre- 
ſpond with the powers of keeping conferred on the Lord Re- 
giſter by his commiſſion, aud the various ſtatutes above 


quoted. 


THERE, a th beſides, 
: 1. The regiſters of every kind connected with the Court of 
- Seſſion; we find all, 


Þ 


2. The 


CCC 1 


2. The records of ſeiſins, both general and particular; 

3. Every ſpecies of record relative to exchequer buſineſs, 
till towards the concluſion of King Charles I.'s reign ; 
"DENT, 

The reſponde books of exchequer 3 5 
Signatures; 

E Decreets of exchequer ; 5 £ 

1 5 General account-books of exchequer; 

= The treaſurers, comptrollers, and receivers accounts 
Rentals of the King's property; 

Rentals of the feu- duties, taxt- ward duties, &c. of lands 
holden immediately of the crown ; 
Accounts of the thirds of benefices ; 
Books of rates ; 
Books relative to the cuſtoms ; 
Books relative to taxations ; 
Artillery and army accounts; 
Houtehold accounts; and 2 
Books of the expence of the King's works; &c. 

4. Records of en 5 

5. Records of charters; 

6. Various papers relative to einde 3 

Regiſters of privy ſeal; 

. Kegifters of privy council; 

9. Some regiſters of the ee e ; 

19. Some books of the commiſſariot of Glaſgow, ow one 

book relative to the commiſſariot of St Andrew's; 

11. Regiſters of ſome regalities; | 

12. Regiſters of various ſheriff courts ; beſides all ch. re- 

| cords of hornings and inhibitions, forced in, as 
| mentioned before, by the formality of marking; 

13. Regiſters of the admiſſion of notaries 


14. Many 
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14. Many protocol books of notaries ; 


15. Regiſters of abbreviates of — 1 es- 
tions, &c. &c. &c. 


BRINGING thus into a connected point of view the com- 
miſſionary and ſtatutory powers of the Lord Clerk-Regiſter, 
with the ſtate of the more - ancient records, which, after all the 
loſſes that have befallen them, ftill appear in his Lordſhip's 
office, the general regiſter-houſe ; we perceive irreſiſtible proof, 

that our anceſtors intended to reduce this important branch 
of public polity into a ſyſtem, under the charge and ſuperin- 
tendance of the Lord Regiſter. In this we cannot ſuffiicient- 
ty admire their wiſdom and foreſight. For 
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Ir was clear, that the authority of ſo high and reſpectable 
an officer would awe the various ſubordinate clerks into a 
proper execution of their duty: while on the other hand, 
without ſuch a controul, nine out of ten of thoſe clerks would 
give themſelves no further trouble about the records, except 
to uſe the word as a pretext for exacting fees on account of 
work which they never meant to perform. 


x 7773 ary 
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Ir was equally . that without collecting thoſe records 
into one general repoſitory, they muſt in a ſhort time periſh 
through the many hazards inſeparable from private cuſtody, 
the confuſion that always enſues on a change of clerks, and 
many other accidents. The ill humour, too, and the malevo- 
lence that generally prevail between diſplaced clerks, as well 
as the repreſentatives of ſuch as die, and their ſucceſſors, 
would often be productive of abſtraction, and ſometimes 
perhaps of an intentional deſtruction, of writings and re- 
giſters. | | 
7 | To 
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To evince that theſe inferences are not imaginary, I ap- 
peal, without further argument, to the preſent general condi- 
tion of all thoſe regiſters that are not tranſmiſſible to the ge- 
neral regiſter-houſe, eſpecially thoſe of the ſheriffs and com- 
miſſary courts, and of the royal boroughs. Of thele courts, I be- 
lieve it will be found on inquiry, that four-fifths at leaſt have 
not even the veſtige of a record; and that in many of them 


4 


the original deeds given in to be recorded are moſtly loſt. 


Bur on this ſyſtem of our records, ſo admirable in its con- Innovations 


trivance and defipn, many unwarrantable encroachments the ſyſtem of 


have been made ; and many material deviations from it have 


| W taken place. 


I, Tux lai in anche have ceaſed to deliver in to 
the general regiſter-houſe any of vheir records fince the 
1659; although the Lord Regiſter's power over thoſe records 
are inconteſtibly aſcertained by the unvarying tenor of every 


grant of his office, confirmed by the more ancient uſage. 


2. Tax records of privy fea], although they evidenttly fall 
under the cuſtody of the Lord Regiſter, both as a record of 
the crown, and as a record in which the intereſts and ſecuri- 
ties of the ſubjects are deeply concerned, have been mith-beld 
ſince the e 


* Since this memorial was written aut, he records of priry ſeal have been depo- 


ſited in the general regiſter-houſe. This very liberal ſtep refles honour on the 


Right Honourable James Stewart Kenzie, Eſq; the preſent Lord Privy Seal, and 


on Francis Anderſon, Eſq; writer to the privy feal, in whoſe poſſeflion thoſe records 
vere, and by u hom the meaſure was voluntarily ſugge ſted. 
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3. No records of the privy council, although belonging 


to one of the principal departments of the Lord Regiſter's of- 


fice, have come into his Lordſhip's keeping ſince the 1644. 
The cuſtody of them has even been transferred to a different 
officer by the authority of a e e l 


14 Mr 1 bd had been ed 570 whe Lord Clerk- 
Regiſter deputy-clerk to the commiſſion of teinds, had, like 
Sir John Foulis, been alſo empowered to keep the records of 
that court. The conſequence was, that ſuch of thoſe records 
as were in his poſſeſſion were in the 1700 deſtroyed by fire. 
But this accident notwithſtanding, no part'of the records of 


the teind-office, ſubſequent to that period, have been lodged | 


in the general regiſter-houſe. Nay, in ſeveral inſtances, the 


Court of Seſſion has ordered papers relative to teinds to be 
removed from the general regiſter-houſe to the teind-office. - 


5. NEITHER the regiſter of tailzies nor the regiſter of in- 
terruptions have ever been ſent in to the general regiſter- 
houſe, although the ſtatutes introducing them clearly ſhow 
that the legiſlature meant to place ern under the Lord Re- 


giſter's care and inſpection. 


6. A GREAT and a very improper innovation has taken 
place in the ſeiſin- office at Edinburgh. By means of a clauſe 


_ ignorantly inſerted in the firſt commiſſion by the King to the 


| clerk for that branch of the record of ſeiſins, the marking of 


the books of record uſed in that office, inſtead of being per- 


formed by the Lord Regiſter” s deputies, has been aſſumed by 
that clerk himſelf: So that in this inſtance the operation of 


marking, inſtead of becoming a check as it was wiſely in- 
tended, 1s rendered altogether nugatory by being executed 


by 


: [#2 


by the very perſon on whom it was meant to be the check. 
Of courſe the authenticity of thoſe. important books is eſſen- 


tially impaired. 


Tux late Baron Maule was the firſt clerk or keeper of the 
general regiſter of ſeiſins, and of the particular regiſter for 
Edinburgh, whom the King appointed in conſequence of the 
reſerved power of appointing the clerks dependent on the 
Lord Regiſter, inſerted in Lord Marchmont's commiſſion in 


1728. 


IN Baron Maule's commiſſion, the clauſe which has occa- 
ſioned the innovation complained of is thus expreſſed: Fe- 
* cimus, &c. eum ſolum et unicum officiarium durante ſpa- 
tio antedicto pro ſignando omnia particularia regiſtra ſa- 
„ finarum aliorumque ſcriptorum infra reſpectivos vicecomi- 
<« tatus ubi particularia regiſtra cuſtodita ſunt, cum particu- 
© hari numero foliarum que continent, et dictos libros ſeu 
particularia regiſtra quando impleta et retornata recipien- 
di, et eadem pro uſu noſtrorum ſubditorum cuſtodiendi, 
« extracta omnium ſcriptorum et evidentiarum in iiſdem 
« contentorum emittendi ſecundum priorem praxim,” &c. 


Ar the firſt glance, one is amazed how ſo extraordinary a 
clauſe could find its way into Baron Maule's commiſſion : 
But our ſurpriſe will ceaſe when it is attended to, that the 
Baron's commiſſion was in this particular inadvertently copied 
from the Lord Clerk-Regiſter's commiſſion to Mr William 
Foulis, the Baron's immediate predeceſſor in office. 


Tart commiſſion to Mr Foulis had been granted in Decem- 


ber 1701 by Charles Earl of Selkirk, then Clerk of Regiſter. 
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It contains an abſtract of the act 1617, eſtabliſhing the regi- 
ſter of ſeiſins; and it narrates 20 feparate commiſſions grant- 
ed by Sir Archibald Primroſe, Clerk-Regiſter, to Sir John 
Foulis; the firſt naming Sir John keeper of the general re- 
giſter of ſeiſins, and of the particular for Edinburgh; the 


ſecond appointing Sir John deputy to the Lord Regiſter for 


marking the particular regiſters of ſeiſins, and for receiving 
and keeping the ſaid books when filled up and returned, and 
for giving forth extracts of all writs and evidents that ſhould 
be contained therein. It proceeds to narrate a ratification 
and new gift of both ſaid offices by Sir George M*Kenzie of 
Tarbat, Lord Clerk-Regiſter, in favour of Sir John; and af- 
ter mentioning their being now vacant by Sir John's demiſ- 
ſion, the commiſſion nominates Mr William Foulis advocate 
to be his ſucceſſor an both offices in the following words: 
«© We conſtitute and appoint the ſaid Mr William F oulis, du- 
ring all the days of his lifetime, ſole and only clerb and 
« keeper of the ſaid general regiſter of ſeiſins, &c. © and ſole 
and only depute 20 ut amd our ſucceſſors for lecping and mark- 

« mg the particular regiſters of ſeifins and other writs within the 
* reſpethave ſbiret, whereof the books or particular regiſters 
are to be returned to him, and to remain in his cuſtody for 
„the uſe of his Majeſty's lieges, conform to the former prac- 
40 On and agreeable to the laws of the kingdom,” &c. 


Tur bana i in Baron Maule's commiſſion aroſe from not 
adverting to the difference between thoſe two offices. As 
clerk or keeper of the general regiſter, and of the particular 
regiſter for Edinburgh, Mr Fonlis was in the fame ſituation 


with the other clerks or keepers of the particular regiſters 
in the country, the moramation of whom was no doubt in- 
 xended to be reſerved to the Crown. But as marker and cn- 


ſtodier, 


[ 33 ] 


ſtodier, Mr Foulis was, as his commiſſion bears, the peculiar 
deputy of the Lord Regiſter : he was the hand employed by 
his Lordſhip for executing an article of duty in which the 
very eſſence of his office conſiſted; which the Lord Regiſter 
held under a ſpecial ſtatute as truſtee for the public, and of 
which, therefore, it was impoſſible for him to diveſt himſelf 
without the aid of an act of parliament ; an act that never 
could have been obtained, becauſe it would have annulled 
entirely the Lord Regiſter's office, and have proved ſubver- 
ſive of this . point of our public polity. 


Hap the power coubured an Han Maule by this clauſe 
been exerciſed in its full extent, a large proportion of our re- 
cords would have been transferred from public cuſtody in the 
general regiſter-houſe, to the Baron's private chambers ; and 
the Baron, by being inveſted with the power of marking, as 
well as of keeping, the particular regiſters of ſeiſins, inſtead - 
of being a clerk dependent on the Lord Regiſter, would have 
been virtually transferred into the Lord Regiſter himſelf. 


Bur the illegality of the clauſe was ſo glaring, that Baron 
Maule never pretended to graft any pretenſion on it. He 
never attempted to mark the books of any of the particular 
country regiſters; and, far from afferting any right to the 
cuſtody of thoſe regiſters, he regularly ſent in to the general 
regiſter-houſe the record-books made up in his own office, as 
well thoſe of the particular e for nen as thoſe 
of the en regiſter. 3 


Hr 3 3 a power for which the terms of his 
commiſſion do not ſeem to afford any colour. He took upon 
himſelf the marking of the books of the particular regiſter of 
1 ſeiſins 
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ſeiſins for Edinburgh, although the words of his commiſſion 
are evidently applicable only to the regiſters of ſeiſins kept 


in the country; and he, more unwarrantably ſtiH, ventured 


to mark his books of the general regiſter, although there is 
not a ſyllable in his commiſſion * even by „ 
can juſtify you a ee 


Tuts unjuſtifiable innovation was, by the Land Regiſters 
depuries for keeping the records, overlooked till after Baron 
Maule's death, when the long uſage had in. fome meaſure 
ſanctified a practice as illegal in its nature as it may prone 


pernicious in its e Sr 


7. Ir has been already repeatedly mentioned, that the tranſ- 
miſſion of ſuch of the records as continue to be lodged in the 
general regiſter-houſe, without being ſubjected to the opera- 


tion of marking, is underſtood to be regulated by the act 


1685, which prohibits the reſpective keepers of ſuch regi- 
ſters from retaining more than ten years records in their 
hands. In this reſpect that ſtatute indulges them with the 
retention of five years records more than the former ee 


elioved. : 


| Tus: 1 bo eee e by enen in e e e an im- 
prudent indulgence. But if the ſtatutory alteration was in- 
judicious, the practice reared on it is ftill worſe. For al- 
though the act clearly pointed out an annual tranſmiſſion of 
the records of eee year, that no more than ten 
years records might at any time remain in the inferior of- 


fices, yet in fact no tranſmiſſion is ever made (the records of 
charters excepted) till full twenty years records come to be 


due, and then the records of ten years are delivered in all at 


Once. 


Tars 


„ 


Tuts long delay has been productive of very diſagreeable 


conſequences. Some of the clerks, whoſe duty it was to make 


up the record, perceiving themſelves. ſecure for ſo long a pe- 
riod from inquiry or detection, have totally neglected the 
formation of the record, after receiving the fees exigible for 


performing it. This is but too well known and ſeverely felt. 


It is unneceſlary therefore to ſtate particulars. 

Icon now to mention the defects and abuſes that prevail 
almoſt univerſally in the writing out of the records. To de- 
{cribe theſe intelligibly is impoſſible. A perfect idea of them 
can be conveyed only by inſpection. They are ſo infamouſly 
groſs that they diſgrace the country : and our records, which 
might and ought to be our glory and our ond, become by 
theſe means our greateſt e. 


1. In the eating of hornings and inhibitions in the 
county-regiſters, the writs are in general ſo abridged, TOE: 


2 are little better * minutes or nn, 


2. Or the deeds recorded in a 3 ſeiſins a con- 
ſiderable nnmber are in the Latin language. The operative 
clerks, however, employed to write thoſe records, are for the 


moſt part ſo ignorant of that language, that they ſeem inca- 


pable of even copying the words of it aright. Inſtead, there- 
fore, of meeting with grammatical conſtruction in ſuch Latin 
| deeds, one in peruſing them would be inclined to ſuppoſe the 


incorrectneſ intemtional for ny Is of e 2 


3. Now: is any care beſtowed on oi the record W 
the original deeds. This, indeed, I ſuppoſe is ſeldom ſo much 


Innovations- 
and abuſes 
in forming 
the records. 


Corrections 
of thoſe inno- 
vations pro- 


1 


as attempted. Hence the groſſeſt i inaccuracies occur almoſt in 
oy line. 


4. AGAIN, in order to fave as much as poſlible of the paultry 
fee of one penny farthing a page paid for marking, the wri- 
ting of all the regiſters ſubjected to that operation (three on- 
ly excepted) is fo wonderfully minute, and the letters, words, 
and lines are ſo crowded together, that even now, while the 
ink retains its colour, and the ſtyle of writing is familiar, 
thoſe books are hardly legible without glaſſes. When, there- 
fore, the ink ſhall decay, and the character become antiqua- 
ted, there is but too much reaſon to fear that in many in- 
ſtances they will become totally illegible, e as the 
writing is in other reſpects nn very bad. 


5. IN almoſt all the country regiſters, the clerks who write 
the records fign the minute-books, as preſenters of the deeds 
ſent in; and in various inſtances, inſtead of minuting the 
deeds when they come in, poſtpone it according to their fan- 


cy or conveniency. This practice is not only improper and 


highly dangerous, but is expreſsly contradictory to a poſitive 
law, viz. act 14. an. 1693. 


SUCH are the innovations in the ſyſtem of our records, and 


the abuſes prevalent in the formation of them, that ſeem to 


ſtand moſt in need of correction. 


To have all the public regiſters, without exception, pre- 
ſerved in one general repoſitory, would unqueſtionably be a 
meaſure proper in itſelf, as well as beneficial to the public. 


In their preſent detached ſituations, the care and preſerva- 
| tion 


1 ] 


tion of them are but ſecondary conſiderations to thoſe by 
whom they are held. Little attention of courſe will be paid 
to them. Depoſited in the general regiſter- houſe, ſo ſingu- 
larly well adapted as it is for their reception and arrangement, 
under the care, too, of officers who have no other buſineſs to 
call off their attention, they muſt become more acceſſible and 
more uſeful, by being more merthodically placed, and expoſed 
to REP e 


On the eier hand, were they to remain as at preſent, in 
the poſſeſſion of the different clerks by whom they are origi- 
nally formed, the largeſt apartments that can be allotted in the 
general regiſter-houſe to thoſe clerks, would in half a century 
or leſs be fo overcharged, that recourſe muſt then be had 
to garrets and cellars in different corners of the town, in 
v. hich to tumble them together. 


Bor whatever determination may be formed as to the other 
regiſters, thoſe of the exchequer, of the teind-office, of the 
ivy ſeal, and of the privy council, ought ſurely to be deli- 
vered in tothe general regiſter-houſe. For independent of the 
conſiderations of expediency juſt ſtated, and independent of 
the incomrovertible title to the cuſtody of thoſe records in- 
herent in the Lord Regiſter by the words of his commiſſion, and 
confirmed by the more early practice, nothing certainly can be 
more irregular or more abſurd, thau that part of thoſe records. 
ſhould be kept in one place, and the reſt in another. 


Tux good effects that would reſult from a more frequent 
tranſmiſſion of the unmarked records are equally obvious. If 
made biennial, or at the fartheſt triennial, ſuch neglects as 
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thoſe hitherto experienced, would moſt probably be effectually 
prevented. 


Tux illegal innovation in the marking of the books of the 
general regiſter of ſeiſins, and of the particular regiſter for E- 
dinburgh, ought by all means to be corrected; and thoſe books 
ought to be, in terms of the ſtatute, placed on the ſame footing 
in that reſpe& with the other regiſters of ſeiſins. 


"THERE is not, I believe, a ſingle perſon of candour and 
diſcernment, who will not readily admit the propriety of 
every alteration here ſuggeſted. They are expoſed, however, 
to one objection, which will ſtrike no perſon more forcibly 
than it ſtrikes him by whom thoſe improvements are now 
humbly propoſed ; namely, the loſs of perquiſites that would 
reſult to the clerks, in whoſe keeping thoſe records now are, 
from their being ſubjected to a more general and a more fre- 
quent tranſmiſſion, and the expence of marking that would 
be impoſed on the gentlemen of the ſeiſin office. Juſtice and 
humanity require that thoſe officers ſhould be indemnified 
to the utmoſt extent of their loſs : and if the public ſhall de- 
rive adyantage from the alterations propoſed, is it not reaſon- 
able and right that the public ſhould pay every concomitant 
expence? 


I am perſuaded, that the e which, on a fair ſtate- 
ment, would fall on the public in conſequence of ſuch indem- 
nification, will be found to be very trifling. 


I Have already mentioned, that the expence of marking 
amounts to a penny farthing a page. Now let the clerks in 
the ſeiſin office pay that expence ; and for their reimburſe- 

_ | | ment 
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ment let them be permitted to exact not only that, but three 
farthings more, making 2d. additional in whole, over and 
above their preſent fees, for each page of their record. 
On a book of 1060 pages this charge would extend to 
L. 8: 16: 8. The clerks therefore, would receive L. 3: 38. 
clear on each book, after being indemnified of the fees of 
marking. Suppoſing them, then, to fill up fix books every 
year, a profit of eighteen guineas annually would accrue to 
thoſe clerks ; which, 1 fancy, will be admitted to be more than 
equal to any loſs they would ſuſtain by a more frequent tranſ- 


million of their records. 


Nor would this additional 2d. a page be felt by the indi- 
viduals on whom it would fall. At an average, it might 
amount, perhaps, to one ſhilling on each deed, if recorded ac- 
cording to the rule to be immediately propoſed ; which, 'con- 
ſidering the general importance of the deeds that enter thoſe 
two regiſters, would prove an imperceptible trifle. 


As to the preſent keepers of the other records, I imagine 
1d. additional on each page of the deeds which enter their 
reſpective regiſters, would produce more than a complete 
indemnification for any loſs they might ſuffer by a more ge- 
neral and a more frequent tranſmiſſion to the general regiſter- 


houſe of their different records. 


As to the abuſes prevalent in the formation of the records 
of inhibitions and ſeiſins, I take the liberty, with the hum- 
bleſt deference to better judgment, to propoſe a correction of 
them by an impoſition of penalities, moderate enough to be 
levied without remorſe, and yet heavy enough to inforce due 


obedience to the rules that ſhall be preſcribed. 
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try in the one being of a different date or in a different or- 


Ix the firſt place then, to prevent too ſmall and too croud- 
ed, as well as too ſparſe, writing, the different clerks might 
be obliged to write eight words in each line, and 34 lines 
in each page, making in all 272 words in every page. This I 
would propoſe to ſubſtitute in place of the common regula- 
tion of 9 words in a line and 36 lines in a page; becauſe 
it is inconvenient to write in a book ſo cloſe to the bottom 
of the page, or ſo near to the inſide margin, as on detached 
ſheets of paper; and becauſe many of the deeds recorded in 
the regiſter of ſeiſins are in Latin, the words of which are 
longer than Engliſh words. If 20 words more or fewer 
than the number of 272 ſhall be found in any page, let a 
penalty be incurred, not excreding 40 8. nor under 208. tottes 
quot ies. | | 


2. Fox every material error that may reaſonably be ſup- 
poſed to have happened through an inattentive collating of 
the original with the record, a fimilar 1 

3. Lr every deed be ea in the minute-book of the 
true date of its coming in; and let every entry be ſubſcribed 
by the perſon by whom the deed is actually preſented, under 
a penalty, no higher than L. 10, nor lower than 4os. for each 
tranſgreſſion. 


4. LET no deed be abridged in the recording, under a pe- 


nalty not more than 40 8. nor leſs than 208. for each fault. 


5. Fox every diſcrepancy that ſhall be found between the 
minute- book and the record, either by the omiſſion of any 
deed in the one that ſhall appear in the other, or by the en- 


der 
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der from that in the other, let a pehulty not under L 5. nor 
exceeding L. be incurred. 


6. Ir any deed Thall be fecofded in Tach a character of 
writing as ſhall be judged improper by the Lefd Ordinary on 
the bills, on production of the book hefbre that judge, let a 
penalty be inflicted not under 20s. nor above 46 8. 7oties 


quoties. 


7. That thoſe regiſters may be the more ſpeedily drawn 
back to the general regiſter-houle; and By that means ſubjected 
to more frequent inſpection; let ho book be for the future iſ- 
ſued by the Lord Clerk: Regiſter's deputies of a ſize exceeding 
one-half of the books given out at preſent; but let them be 
of any ſmaller ſize that may be ordered by his Lordſhip. 


8. EET all theſe penalties be warty awarded by the 
Lord Oftinary on the bills, on a complaint by the keepers of 
the records, with concurrence of the Lord Regiſter's man of 
Büſiheſs at Edinburgh. Let them be tecoverable from the re- 
preſentatives of ſuch clerks as die; in the fame manner that 
they might have been from the clerks themſelves if alive; 
and let all thoſe penalties be at the NT are of the Lord Clerk- 


Regis 


Th order ts prevent future murmurs and mifewlirtandiags 
about the fees of every ſpecies of regiſtration, it would be 
highly proper rs aſcertain thoſe fees in ſome very public and 


1 289075 manner, 
18 mesklobintz this, I do not mean to inſinuate that thoſe 


ey are at preſent extravagant. On the contrary, 1 firmly 
L 1 | believe 
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believe that they will not be found too high in any one de- 
partment. I am even perſuaded, that in various inſtances an 
increaſe of fees will be thought neceſſary; for the circum- 
ſtances of this country have changed ſo much during the laſt 
thirty years, that to double the fees which then appeared rea- 
ſonable would ſcarcely counterbalance the increaſed expence 


of living. 


Ir may be objected, that in propoſing a more general and 
a more frequent tranſmiſſion to the general regiſter- houſe of 
the public records, andi to ſubject the books uſed in the ſeifin 
office at Edinburgh to the operation of marking, I am actuated 
by ſelfiſh motives, in the view of increaſing the emoluments of 
iny own office. | 


' Tris objection is plauſible. Without, however, pretending 
an indifference about perquiſites, which would be contemp-- 
tible affectation in any perſon whoſe daily bread depends on 
his labours, eſpecially in one ſituated as I am, I will folemnly 
declare, that in ſuggeſting thoſe alterations I am influenced 
ſolely by conſiderations of general utility. 


O this point I will moſt humbly take the liberty to men- 
tion, what I have frequently mentioned in private converſa- 
tion, that to annul a confiderable proportion of the fees at 
preſent exigible at the general regiſter-houſe for the inſpection 
of books of record, and to compenſate that reduction of fees 
by a public ſalary, would be a meaſure advantageous and not 
diſhonourable to the public : for it muſt be admitted to be a 
ſingular circumſtance, that men intruſted with ſo important a 
charge as the keeping of the public records ſhould receive 


no public EShcation whatever, but depend upon a few ca- 
ſual 


, 
ſual perquiſites of office; which, though inſufficient alone to 
afford the keepers a decent ſubſiſtence, yet fall rather heavily 
on the individuals by whom they are paid. | 


In ſtating the powers inherent in the Lord Clerk-Regiſter's 
office, and the abuſes prevalent in the formation and tranſmiſ- 
ſion of the records, nothing is more diſtant from my thoughts 
than to ſuggeſt any legal attempt on the part of his Lordſhip, 
in order to vindicate thoſe powers, or to correct thoſe abuſes. 
The object is of univerſal public concern, and ought therefore 
to be attained at the public expence. An act of parliament is 
the only proper and effectual remedy. | 
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